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PROCEDURAL HISTORY
I Statutory Background

In 2003, the Minnesota Legislature enacted comprehensive energy policy legislation which,
among other things, included two statutes designed to create the conditions necessary for the
construction of a state-of-the-art, clean-coal power plant on the Iron Range.'

These statutes did not require or guarantee the plant’s construction. Instead, they attempted to
clear regulatory barriers and provide regulatory incentives to ensure that the plant could be built, if
its public-interest value proved to be as significant as it appeared. One of these incentives was the
creation of a market for the plant’s output, in the form of a conditional entitlement to a long-term,
450-megawatt purchased power contract with the state’s largest electric utility, Xcel Energy.> The
plant’s right to this contract was conditioned on the Commission finding that the contract’s terms
and conditions were in the public interest.?

! Minn. Stat. §§ 1693 and 1694.

?In the legislation, Xcel is characterized as “a public utility that owns a nuclear
generation facility in the state.” Minn. Stat. § 216B.1694, subd. 7. Xcel is the state’s only utility
with a nuclear plant in Minnesota.

* Minn, Stat. §216B.1694, subd. 2 (a) (7).
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The legislation’s other regulatory incentives and exemptions are summarized below:*

(D Both the plant and its transmission infrastructure were exempted from the
certificate of need requirements that would normally apply.

(2)  Once constructed, the plant was permitted to increase the capacity of its
associated transmission facilities upon notice to the Commission.

(3)  The owner of the plant was granted the power of eminent domain.

(4)  The plant was classified as “clean energy technology” under Minn. Stat.
§ 216B.1693, entitling it to supply at least 2% of Xcel’s Minnesota retail
load — or more, at the Commission’s discretion — if the Commission found
that it was or was likely to be a least-cost resource.

(5)  Any utility seeking to construct, expand, or enter into a long-term
purchased-power contract with a fossil-fuel-fired facility, was required to
affirmatively consider the plant as an alternative supplier; the Commission
was required to ensure such consideration in all future resource acquisition
and certificate of need proceedings.

(6)  The plant was required to attempt to secure funding from the United States
Departments of Energy and Agriculture to conduct a demonstration project
on geologic or terrestrial carbon sequestration.

(7)  The plant was declared eligible for a five-year, $10,000,000 grant for
engineering and development costs from the Renewable Development
Fund, which is funded by Xcel’s ratepayers.

To qualify for these regulatory incentives and exemptions, the plant was required to meet the
statutory definition of an “innovative energy project,” set forth below:

Definition. For the purposes of this section, the term "innovative energy project"
means a proposed energy-generation facility or group of facilities which may be
located on up to three sites:

m that makes use of an innovative generation technology utilizing coal
as a primary fuel in a highly efficient combined-cycle configuration
with significantly reduced sulfur dioxide, nitrogen oxide, particulate,
and mercury emissions from those of traditional technologies;

()] that the project developer or owner certifies is a project capable of

offering a long-term supply contract at a hedged, predictable cost;
and

! These incentives and exemptions are set forth at Minn. Stat. § 216B.1694, subd. 2 (a).
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3 that is designated by the commissioner of the Iron Range Resources
and Rehabilitation Board as a project that is located in the taconite
tax relief area on a site that has substantial real property with
adequate infrastructure to support new or expanded development
and that has received prior financial and other support from the
board.

Minn. Stat. § 216B.1694, subd. 1.
IL. The Mesaba Project and IGCC Technology

It is undisputed that the generation project the 2003 legislation was designed to advance is an
Integrated Gasification Combined Cycle (IGCC) generation facility, the Mesaba Project, which is
being developed by Excelsior Energy for siting on the Iron Range.

A. IGCC Technology

IGCC is a new, “clean coal” technology designed to produce lower emissions than standard coal-
fired generation by transforming coal to a gas before combustion. The technology is being widely
examined, not just for its environmental effects, but for its potential to reduce dependence on
expensive and diminishing foreign petroleum supplies, by tapping abundant domestic coal
supplies. '

One of the main products of the technology’s coal-gasification process is hydrogen, which could
potentially be used in fuel cells or other newly developed hydrogen applications. While fuel cell
technology is still in its infancy, both the state and federal governments have identified hydrogen
as a probable key to a cleaner, more efficient, and more secure energy future. In fact, the
Minnesota Public Utilities Act states, “It is a goal of this state that Minnesota move to hydrogen as
an increasing source of energy for its electrical power, heating, and transportation needs.””

Further, IGCC technology is at this point the generation technology best equipped to successfully
incorporate “carbon capture and sequestration” technology. As concern about the environmental
impact of carbon emissions mounts, it becomes increasingly critical to develop effective means
both to prevent carbon emissions and to capture carbon emissions that cannot be prevented before
they enter the atmosphere. Carbon capture and sequestration is the most promising technology
currently available, and for that reason, the 2003 legislation required the “innovative energy
project” to apply for federal funding to conduct a demonstration project of this technology.

Finally, IGCC technology is on the cusp between the developmental stage and the early
commercial stage. There are only two IGCC plants currently operating in the United States. Both
are smaller than the Mesaba Project proposed by Excelsior, both are demonstration projects, and
both were constructed with partial funding from the United States Department of Energy. If the
Mesaba plant is built, it will be one of the first commercial-scale IGCC plants in the nation.

$ Minn. Stat. § 216B.8109.



B. The Mesaba Project

Excelsior proposes to build a 603-megawatt IGCC plant on the Iron Range in northern Minnesota.
There is controversy regarding its site selection; siting issues would be addressed in a future
proceeding on its siting permit application.

The plant would be designed to operate on subbituminous coal from Wyoming’s Powder River
Basin and would operate most efficiently when using that fuel source. It would also operate on
petroleum coke, available from Minnesota refineries, and in fact, project developers expect it to
use a blend of the two solid fuels under normal operating conditions. The plant would also be
capable of operating on natural gas during outages, planned or unplanned, and would be expected
to rely fairly heavily on natural gas during its first three years of operation, while the Company
faced and resolved the challenges and glitches that always accompany new technologies and new
baseload power plants.

The project is expected to produce economic development in the Arrowhead area of the state; it
would create approximately 1,555 construction jobs over the four-year construction period, 107
full-time, part-time, and temporary jobs at the plant once operations begin, and 143 full-time and
part-time jobs elsewhere in the region as a result of the economic activity generated by the plant.
Excelsior also hopes for further job creation as the project expands and as new commercial and
industrial applications are devised for the hydrogen and synthesis gas produced at the plant.

The project has been selected from a field of competitors for a grant of $36,000,000 from the
United States Department of Energy under its Clean Coal Power Initiative. It has been awarded
$9,500,000 in loans from the Minnesota Iron Range Resources and Rehabilitation Board. It has
been awarded a five-year, $10,000,000 development grant from Xcel’s Renewable Development
Fund, by order of this Commission.® 1t has received some $800 million in federal loan guarantees.

In short, state and federal policymakers clearly consider IGCC technology — and this project —
sufficiently promising to justify the significant public expenditures required to fully explore its
potential.

IIL. This Proceeding
A. The Original Filing and Referral for Contested Case Proceedings

On December 27, 2005, Excelsior Energy Inc. filed a petition stating that lengthy negotiations
with Xcel had failed to produce a mutually agreeable power purchase agreement and asked the
Commission to approve, amend, or modify the agreement it proposed. The petition also asked the
Commission to find that the Mesaba Project it proposed to build was a “least cost resource” under
Minn. Stat. § 216B.1693 and that Xcel should be required to buy 13% of its retail load from the
Project, under the Clean Energy Technology provisions of Minn. Stat. § 216B.1693.

8 In the Matter of the Request of Northern States Power Company d/b/a Xcel Energy for
Approval of Selected Projects for the Second Funding Cycle of the Renewable Development
Fund, Docket No. E-002/M-03-1883, Order Approving And Directing Fund Expenditures,
Giving Guidance on the Treatment of Innovative Energy Project, Requiring Consultative
Process, and Requiring Compliance Filings (February 23, 2005).
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The Commission referred the case to the Office of Administrative Hearings, listing three issues to
be addressed: :

(1 whether the Commission should approve, disapprove, amend, or modify the
proposed power purchase agreement submitted by Excelsior;

(2) whether the Commission should determine that the Mesaba Project would be,
or was likely to be, a least cost resource under Minn. Stat. § 216B.1693,
obligating Xcel to use the plant’s generation to supply at least two percent of
its retail sales; and

3) should the Mesaba Project be determined to be a least cost resource, whether
the appropriate purchase obligation for Xcel was 13% of retail sales, as
Excelsior maintained. ‘

The Commission emphasized the importance of determining with as much precision as possible
the probable cost to Xcel ratepayers of the power produced by the Mesaba Project:

Further, the Commission encourages the Administrative Law Judge and the
parties to develop as much contract price information as possible, using
different scenarios and assumptions. Price is a critical issue in this case, and it
is one of the most difficult to develop, since no one has had extensive
commercial experience with the coal gasification technology Excelsior
proposes to use in the power plant under development.

The resolution of these issues [the ones referred, set forth above] turns on
numerous sub-issues; two of the most important are what contract prices are
likely to be under different scenarios and whether those prices are reasonable.

Notice and Order for Hearing and Order Granting Intervention Petition, this
docket, (April 25, 2006), p. 4.

B. Contested Case Proceedings

The Office of Administrative Hearings assigned Administrative Law Judges Steve M. Mihalchick
and Bruce H. Johnson to hear the case.

The following parties appeared in the case:

Excelsior Energy Inc. (Excelsior), represented by Byron E. Starns, Leonard, Street and
Deinard, 150 South Fifth Street, Suite 2300, Minneapolis, Minnesota 55402 and
Thomas Osteraas, Excelsior Energy, 11100 Wayzata Boulevard, Suite 350,
Minnetonka, Minnesota 55305.

Northern States Power Company d/b/a Xcel Energy, represented by

Christopher B. Clark, Assistant General Counsel, 414 Nicollet Mall, Suite 2900,
Minneapolis, Minnesota 55401 and Michael Krikava, Briggs and Morgan, P.A.,
2200 IDS Center, 80 South 8" Street, Minneapolis, Minnesota 55402.
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The Minnesota Department of Commerce (the Department), represented by
Valerie Smith, Assistant Attorney General, 445 Minnesota Street, Suite 1400,
St. Paul, Minnesota 55101.

Minnesota Power, represenfed by David R. Moeller, 30 West Superior Street,
Duluth, Minnesota 55802.

Minncoalgasplant.com (MCGP), represented by Carol Overland, Overland Law Office,
P.O. Box 176, Red Wing, Minnesota 55066.

Minnesota Center for Environmental Advocacy, Izaak Walton League of America —
Midwest Office and Fresh Energy, formerly Minnesotans for an Energy Efficient
Economy (the Environmental Organizations), represented jointly by Kevin Reuther,
Attorney at Law, Minnesota Center for Environmental Advocacy, 26 East Exchange
Street, Suite 206, St. Paul, Minnesota 55101.

Xcel Industrial Intervenors, represented by Robert S. Lee and Andrew P. Moratzka,
Mackall, Crounse & Moore, PLC, 1400 AT&T Tower, 901 Marquette Avenue,
Minneapolis, Minnesota 55402.

Big Stone Unit II Co-Owners, represented by Todd J. Guerrero and
David Sasseville, Lindquist & Vennum, 4200 IDS Center, 80 South 8" Street,
Minneapolis, Minnesota 55402 -2274.

The Minnesota Chamber of Commerce, represented by Richard J. Savelkoul, Felhaber,
Larson, Fenlon & Vogt, 444 Cedar Street, Suite 2100, St. Paul, Minnesota 55101.

Manitoba Hydro, represented by Eric F. Swanson and David M. Aafedt, Winthrop &
Weinstine, P.A., 225 South Sixth Street, Suite 3500, Minneapolis, Minnesota 55402.

Great Northern Power Development, LLP, represented by John E. Drawz, Fredrikson &
Byron, P.A., 200 South Sixth Street, Suite 4000, Minneapolis, Minnesota 55402-1425.

The parties to the case stipulated to the admission of pre-filed testimony and waived cross-
examination; therefore, no formal evidentiary hearings were held. The parties submitted sworn
testimony from 47 witnesses and hundreds of pages of exhibits. The Administrative Law Judges
conducted three public hearings, which were held in Hoyt Lakes, Taconite, and St. Paul. The
parties submitted initial and reply briefs to the Administrative Law Judges.

On April 12, 2007, the Administrative Law Judges (ALJs) filed their Findings of Fact,
Conclusions, and Recommendations, together with a Memorandum (the ALJs’ Report). They
found, among other things, that the prices that would result from the power purchase agreement
proposed by Excelsior were not reasonable, that the Mesaba Project was not a least cost resource
under Minn. Stat. § 216B.1693, and that it was unlikely that Excelsior could agree to any power
purchase agreement with reasonable prices, given the Project’s actual costs.

They also found that the Mesaba Project did not meet the statutory definition of “innovative

energy project” set forth in Minn. Stat. § 216B.1694 and was therefore ineligible for the long-term
purchased power contract it sought.



C. Post-Contested Case Proceedings
The parties filed exceptions and replies to exceptions to the ALJs’ Report.

On May 11, 2007, MCGP filed a motion to strike from the record certain material filed by
Excelsior in conjunction with its exceptions.

On July 27, 2007, MCGP filed a motion to strike from the record a July 27, 2007 letter submitted
by the Department of Commerce.

On July 30, 2007, MCGP filed a complaint and request for sanctions under Minn. Stat.

§ 216A.037 and Minnesota Rules 7845.0200, alleging that Excelsior had solicited prohibited ex
parte communications in an e-mail sent on July 26, 2007. That complaint has been referred to the
Office of Administrative Hearings, as required under Minn. Stat. § 216A.037, subd. 4 (e), under
Commission docket number E-6472/M-05-1993, OAH docket number 2500-17260-2.

On August 2, 2007, MCGP filed a request that Commissioner Reha recuse herself from the case,
claiming that her participation in educational programs sponsored by the Great Plains Institute
created the appearance of impropriety. Commissioner Reha made a statement on the record
declining the request and explaining her reasons for doing so.

The parties presented oral argument to the Commission on July 31 and August 2, 2007. On
August 2, 2007, the record closed under Minn. Stat. § 14.61.

Having heard the arguments of the parties and having conducted its own careful review of the
record, the Commission makes the following findings, conclusions, and Order.

FINDINGS AND CONCLUSIONS
I Summary of Commission Action

The Commission will deny the motions of MCGP to strike from the record the Department’s
July 27, 2007 letter and the exception materials submitted by Excelsior.

The Commission respectfully declines to adopt the Administrative Law Judges’ findings and
conclusions that the Mesaba Project is not an “innovative energy project” under Minn. Stat.
§ 216B.1694, finding that the Project does meet the statutory definition.

The Commission finds that the terms and conditions of the power purchase agreement submitted
by Excelsior are not in the public interest, primarily because the pricing provisions are likely to
impose unreasonable and excessive costs on Xcel’s ratepayers. At the same time, the Commission
respectfully declines to adopt the ALJs’ finding that it is not possible to amend the contract to
make it reasonable (ALJ Finding 188). The Commission asks Excelsior, Xcel, and the
Department to renew their negotiations and to continue exploring all possible means of arriving at
a contract that is in the public interest.



The Commission finds that the public interest requires it to explore the potential for a statewide
market for power produced by the Mesaba Project, pursuant to the provisions of Minn. Stat.
§ 216B.1694, subd. 2 (a) (5).

Since the Commission finds that the terms and conditions of the power purchase agreement at
issue do not meet the public interest standard of Minn. Stat. § 216B.1694 subd. 2 (a) (5) for
reasons of price, it is impossible to find the Mesaba Project a least cost resource under Minn. Stat.
§ 216B.1693 and unnecessary to make further determinations under that statute.

These actions will be explained below.
II. MCGP’s Motions
A. Motion Challenging Excelsior’s Exception Filing

MCGRP filed a motion to strike from Excelsior’s exception filing a narrative describing the Mesaba
Project, the Project’s history, and cost evidence that Excelsior submitted that was not addressed in
detail in the ALJs’ Report. MCGP claimed that these documents were gratuitous and not properly
part of an exception filing. The Commission disagrees.

Excelsior’s filing was advocacy, not evidence, and it was therefore an appropriate response to the
Report of the ALJs. The filing did not attempt to introduce new factual material; it reproduced
factual material already in the record and used it to illustrate the Company’s objections to the
findings, conclusions, and recommendations of the ALJs. Further, the filing was timely, and all
parties had adequate opportunity to respond to it.

For all these reasons, the Commission will deny the motion to strike.
B. Motion Challenging the Letter of the Department

MCGP filed a motion to strike a July 27, 2007 letter from Edward Garvey, Deputy Commissioner
of the Minnesota Department of Commerce, which

. stated that the Department and the Governor supported the Mesaba Project in principle;

. outlined events the Department viewed as milestones in the development of the Project;

. reported that lengthy and extensive negotiations between the Department and Mesaba
had failed to yield a power purchase agreement that the Department could support;

. reiterated the Department’s position that the Project met statutory requirements entitling

it to a power purchase agreement with Xcel, subject to a Commission finding that its
terms and conditions were in the public interest; and

. reiterated the Department’s position that the power purchase agreement submitted by
Excelsior did not meet the public interest test and should not be approved.

MCPG argued that the letter was unauthorized under Commission rules and should be stricken on
procedural grounds. Minnesota Power, although it did not join in MCGP’s motion, filed a letter
expressing concern that the Department’s action in sending the letter suggested that it was

confused about the connections between its roles as a policymaker, an impartial analyst, and a
legal advocate. .



While the Department’s letter was not part of any established comment process, its submission
was not prohibited under the Commission’s rules of practice and procedure and was consistent
with normal Commission practice. It was served on all parties, did not contain any facts or
arguments not already in the record, and did not recommend any action not already recommended
on the record by the Department or other parties. No party was prejudiced by the submission of
the letter.

Further, in the course of the two days of oral argument and deliberations conducted in this case,
other parties submitted copies of extracts from the record and summaries of exhibits to clarify their
own oral presentations. Such submissions are proper. In complex administrative proceedings -- in
which the goal is to determine the public interest and not to resolve disputes between private
litigants -- procedural rigidity is inappropriate.

What is important is that Commission procedures maintain the flexibility, transparency, and
predictability required to preserve all parties’ due process rights and to advance their ability to
develop and present their cases as comprehensively and persuasively as possible. For all these
reasons, the motion will be denied.’

Iil. The Mesaba Project is an Innovative Energy Project under Minn. Stat. § 216B.1694

To qualify for the long-term purchased power contract with Xcel described in Minn. Stat.

§ 216B.1694, subd.2 (a) (7), the Mesaba Project must meet the statutory definition of “innovative
energy project” set forth earlier in the statute, at § 216B.1694, subd. 1. That definition is set forth
below:

Subdivision 1. Definition. For the purposes of this section, the term
"innovative energy project” means a proposed energy-generation facility or
group of facilities which may be located on up to three sites:

(1) that makes use of an innovative generation technology
utilizing coal as a primary fuel in a highly efficient
combined-cycle configuration with significantly reduced
sulfur dioxide, nitrogen oxide, particulate, and mercury
emissions from those of traditional technologies;

(2) that the project developer or owner certifies is a project
capable of offering a long-term supply contract at a
hedged, predictable cost; and

(3) that is designated by the commissioner of the Iron
Range Resources and Rehabilitation Board as a project
that is located in the taconite tax relief area on a site that
has substantial real property with adequate infrastructure
to support new or expanded development and that has
received prior financial and other support from the board.

" This action is consistent with the ALJs’ treatment of a similar letter introduced at the
briefing stage of contested case proceedings. While the ALJs did not admit the letter as part of
the evidentiary record, they admitted it as an addendum to the Department’s initial brief. See
ALIJs’ Order of January 17, 2007.
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The Commission did not specifically refer the definitional issue for hearing, since the Commission
had previously found that the Mesaba Project was an innovative energy project.® Still, the
project’s design and location were in a state of flux, and the ALJs acted properly in examining its
continuing compliance with all statutory requirements.

The ALJs found that the Project met all definitional requirements but two: (1) the requirement
that the Project use coal as a primary fuel; and (2) the requirement that the facility significantly
reduce emissions of sulfur dioxide, nitrogen oxide, particulate, and mercury, as compared with
traditional technologies.

The Commission respectfully disagrees with the ALJs’ findings as to these two definitional
requirements, for the reasons set forth below. The Commission concurs with the ALJs’ findings
as to the remaining definitional requirements, for the reasons set forth in their Report. The
Commission finds that the Project meets the statutory definition of an innovative energy project.

A, The Record Demonstrates that the Project Will Use Coal as a Primary Fuel

The ALIJs found that the Mesaba Project failed to meet the statutory requirement that it utilize coal
as a primary fuel, for two reasons.

First, the record demonstrated that the plant could run on solid fuel blends containing significant
amounts of petroleum coke as well as coal, and the ALJs concluded that using fuel blends
containing 50% or more petroleum coke would render the plant out of compliance with the “coal
as a primary fuel” requirement. Second, the record demonstrated that the plant could run on
natural gas, and the ALJs found that the record offered no guarantee that the plant would not run
on natural gas at least 50% of the time.

The Commission respectfully disagrees with these conclusions. First, the Commission cannot
concur in the conclusion that coal cannot be “a primary fuel” unless coal consistently constitutes
more than 50% of the fuel used by the plant. The phrase “a primary fuel” must necessarily have a
different meaning than the more common phrase “the primary fuel.” The most reasonable and
commonsense explanation for the construction “a primary fuel” is that the Legislature was using
the word “primary” in one of its less frequently employed meanings: “serving as or being an
essential component, as of a system; basic.”

% In February 2005, the Commission issued an Order requiring the Renewable
Development Fund Board to award the Project the five-year, $10,000,000 engineering and
development grant for which it was eligible under Minn. Stat. § 216B.1694, subd. 2 (a) (8),
finding “[t]here is little doubt that the Mesaba project meets the statutory definition of an
innovative energy project.” In the Matter of the Request of Northern States Power Company
d/b/a Xcel Energy for Approval of Selected Projects for the Second Funding Cycle of the
Renewable Development Fund, Docket No. E-002/M-03-1883, Order Approving And Directing
Fund Expenditures, Giving Guidance on the Treatment of Innovative Energy Project, Requiring
Consultative Process, and Requiring Compliance Filings (February 23, 2005).

® The American Heritage College Dictionary, Fourth Edition.
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Further, the record does not support the fear that coal will constitute anything less than a very
substantial portion of the solid fuel used by the plant. As Excelsior points out in its exceptions,
the plant’s design specifications require that its solid fuel feedstock consist of at least 50% coal. "
At no point, then, when running in solid-fuel mode, would the plant be using less than 50% coal,
clearly making coal “a primary fuel.”

Neither does the record support the fear that the plant will rely predominantly on natural gas for
its fuel. The proposed power purchase agreement sets financial penalties for natural gas use that
ratchet upward as the plant ages, making it financially impossible for the plant to use natural gas
as a primary fuel after the ramp-up period. Further, after the ramp-up period, the plant is not
permitted to run on natural gas for more than four continuous hours without Xcel’s consent
(Section 6.1 of the proposed power purchase agreement).

Finally, not only is the plant designed to run on coal as a primary fuel, but independent analysis by
state and federal officials has consistently concluded that the Project is indeed the clean-coal
project it claims to be. On the basis of this analysis, the Project has been selected from a field of
competitors for a grant of $36,000,000 from the United States Department of Energy under its
Clean Coal Power Initiative. It has been awarded $9,500,000 in loans from the Minnesota Iron
Range Resources and Rehabilitation Board. It has been awarded a five-year, $10,000,000
development grant from Xcel’s Renewable Development Fund, by order of this Commission. !
And it has received some $800 million in federal loan guarantees.

For all these reasons, the Commission concludes that the Mesaba Project meets the statutory
definitional requirement that it use coal as a primary fuel.

B. The Record Demonstrates that the Project Will Produce Significantly
Reduced Sulfur Dioxide, Nitrogen Oxide, Particulate, and Mercury
Emissions, Compared with Traditional Technologies

The ALJs found that the Mesaba Project failed to meet the statutory requirement that it generate
electricity with “significantly reduced sulfur dioxide, nitrogen oxide, particulate, and mercury
emissions from those of traditional technologies.” :

They found that the Project reduced sulfur dioxide and particulates so effectively that “on an
overall basis, it significantly reduces the [four] listed emissions compared to traditional plants”
(ALJ Finding 75, emphasis added). As to nitrogen oxides and mercury, however, they found that
the Project would significantly reduce emissions only in comparison with “older existing coal-
fueled plants, but not in comparison with newer, but still ‘traditional,” SCPC [supercritical
pulverized coal] coal plants with state-of-the-art controls” (ALJ Finding 74). Since they found
that “the statute appears to require all the listed emissions to be reduced,” (ALJ Finding 75), they
concluded that the Project did not meet the statutory definition.

10 See Excelsior Exhibit 1020 at 110.

"' In the Matter of the Request of Northern States Power Company d/b/a Xcel Energy for
Approval of Selected Projects for the Second Funding Cycle of the Renewable Development
Fund, Docket No. E-002/M-03-1883, Order Approving And Directing Fund Expenditures,
Giving Guidance on the Treatment of Innovative Energy Project, Requiring Consultative
Process, and Requiring Compliance Filings (February 23, 2005).
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The Commission respectfully disagrees, for two reasons.

First, the comparison group of “traditional technologies” used by the ALJs was not representative
of traditional technologies, but consisted only of coal plants equipped with state-of-the-art
emission controls, coal plants still under development, and “generic” coal plants of the future,
which exist on drawing boards but are not even proposed for construction.

While it may be questionable to include most of these facilities in the comparison group of plants
using “traditional technologies,” it is clearly inappropriate to exclude nearly every other operating
coal plant from the comparison group. Currently operating coal plants are clearly using
“traditional technologies,” and their emissions must be factored in when conducting any
comparison between the emissions of plants using “traditional technologies” and the emissions of
the Mesaba Project.

Second, the methodology the ALJs used to determine whether the Mesaba Project would
significantly reduce emissions of the four pollutants compared to traditional technologies was
unreasonably narrow; in fact, no coal plant in existence or on the drawing board could
conceivably meet it.

The ALJs found that the statute required an innovative energy project to demonstrate that it would
outperform every example of every operating, prototype, or planned coal-generation facility as to
each of the four listed emissions. No facility could meet this standard, since no facility in
existence or on the drawing board significantly outperforms every other facility in every one of
the four émission categories.'?

It is not reasonable to conclude that the Legislature enacted the Innovative Energy Project statute
with no intention of ever granting innovative energy project status to any project.

A more reasonable reading of the statute is that an innovative energy project must significantly
reduce emissions in each of the four categories as compared with all traditional coal-fired
technologies, considered as a whole, including the older plants that make up the majority of the
nation’s and this state’s coal fleet. Being matched or minutely surpassed as to one of the four
emissions by a state-of-the-art, cutting-edge, or prototype facility — especially while
outperforming that facility as to other emissions -- cannot reasonably be interpreted as a failure to
reduce the four emissions in comparison with traditional technologies.

Another reasonable reading of the statute is that the four listed emissions are to be considered in
the aggregate. The ALJs rejected this reading on the basis of a statement in the Revisor’s Manual
that a descriptive phrase appearing after the last item in a series applies only to the last item. They
found it a “necessary corollary” that a descriptive phrase appearing before the first item in a series
applies to every item in the series."

This is not self-evident to the Commission. In fact, it seems unlikely that a general guideline on
item-specific descriptive phrases at the end of a list resolves the issue of whether a descriptive

12 See Excelsior Exhibit 1020 at 110.

13 ALJs’ Report, page 63.
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phrase at the beginning of a list applies to each item individually or to all items collectively.
Furthermore, even if the guideline had a necessary corollary, it would not demonstrate that was
what the Legislature intended, or that the courts would agree. As the Revisor’s Manual notes in
connection with the rule:

A court, however, is as likely to ignore the rule as to use it. (See State v.
Turchick, 436 N.W. 2d 108 (Minn. App. 1989)), in which the court interpreted
the phrase "headphones and earphones which are worn on both ears" without
any reference to the rule.) REVISOR OF STATUTES, MINNESOTA
REVISOR’S MANUAL (2002) at § 10.13 (b).

If the four listed emissions are considered in the aggregate, the Mesaba Project again clearly meets
the statutory requirement. For all these reasons, the Commission finds that the Project meets the
statutory definitional requirement that it significantly reduce the four listed emissions when
compared to traditional technologies.

Iv. The Terms and Conditions of the Proposed Power Purchase Agreement Submitted
by Excelsior Are Not In the Public Interest

A. The Statutory Standard

Under Minn. Stat. § 216B.1694, subd. 2 (a) (7), the innovative energy project is entitled to enter
into a long-term, 450-megawatt, power purchase agreement with Xcel, subject to the Commission
approving the agreement’s terms and conditions as consistent with the public interest. The statute
authorizes the Commission to approve, disapprove, amend, or modify any proposed agreement
and requires that the Commission’s public interest determination consider the following five
factors:

(1) the project's economic development benefits to the state;

2) the use of abundant domestic fuel sources;

?3) the stability of the price of the output from the project;

4 the project's potential to contribute to a transition to hydrogen as a

fuel resource; and

(5) the emission reductions achieved compared to other solid fuel
baseload technologies
B. The Decision-making Framework

The Commission concurs with the decisional framework used by the ALJs to examine the terms
and conditions of the proposed contract.

Clearly, the Commission is bound by its normal statutory obligations. These include the duty to
ensure that retail consumers receive adequate and reliable service at reasonable rates, consistent
with the financial requirements of public utilities and their need to build generating facilities or
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otherwise secure the energy supplies necessary to provide adequate and reliable service. Minn.
Stat. § 216B.01. These obligations also include the duty to set rates to encourage energy
conservation and renewable energy use and the duty to resolve any doubt as to the reasonableness
of any rate in favor of the consumer. MlInn. Stat. § 217B.03.

These are the principles that guide the public interest determination the Commission routinely
makes when it examines the terms and conditions of any power purchase agreement. In this case
the Commission is also required to consider the five factors set forth above, due to the unique
characteristics and potential advantages of IGCC technology.

C. The Findings and Conclusions of the Administrative Law Judges

The Administrative Law Judges examined the terms and conditions of the proposed contract under
traditional public interest criteria, grouping the host of relevant factors into four categories:

(1) ratepayer protection from the operational risks of the Project; (2) ratepayer protection from the
financial risks of the Project, (3) the impact of the terms and conditions of the contract on Xcel’s
financial health, and (4) the reasonableness of the contract price, especially in relation to other
baseload options realistically available to Xcel.

The Administrative Law Judges also considered the five statutory factors applicable to a contract
with an innovative energy project, made findings on the public benefits related to IGCC
technology to which they pointed, and weighed the contribution of these benefits to the total
public-interest value of the contract’s terms and conditions.

In brief, the Administrative Law Judges found that the pricing terms of the contract were so
uncertain and, to the extent that they were certain, were so negative in their effects on Xcel’s
ratepayers, that none of the additional benefits from the five IGCC-specific factors could render
the contract’s terms and conditions consistent with the public interest.

D. Summary of Commission Action

The overriding reason that the Commission cannot find the terms and conditions of the proposed
contract to be in the public interest is that the terms and conditions as to price impose excessive
risks, and are likely to impose excessive costs, on Xcel and its ratepayers.

This determination turns mainly on traditional public-interest considerations, not on the five
IGCC-specific considerations the statute requires the Commission to take into account. While the
Commission has taken these five considerations into account — and has considered them very
carefully — the contract’s pricing terms and conditions carry so many serious risks that the
advantages of IGCC technology are not enough to counterbalance them, let alone to tip the scales
in favor of contract approval.

The Commission concurs with the Administrative Law Judges’ findings on the risks that are
inherent in the pricing terms and conditions of the contract and on the costs that are likely to
result. The Commission will accept their findings on these issues unless otherwise indicated, as
explained below.
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